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India and International Law
e Shilpa Seth

Abstract- The article throws light on the relationship between India’s legal
system and International Law. The article focuses on the aspects International
Law and the manner in which it gets incorporated in the Municipal Law of
India. The article briefly covers the various provisions of the Indian
Constitution that help incorporating and coordinating the international legal
provisions. Furthermore, the article also highlights India as a Dualist country
and emphasizes onits characteristic features.

Keywords- Municipal Law, International Law, Dualism, Indian Constitution,
Incorporation, Domestic Statutes, Treaty.

Introduction- With a study of the relationship between the Indian
and the International Legal system, India can be conventionally attributed as
a Dualist country. The International laws and norms are to be incorporated in
the Municipal laws so that they can be invoked in India. Thus the approval of
International law can be done by the Executive, whereas their domestic
implementation requires Parliamentary Sanction.

Constitutional Provisions- There was many discussions about the India's
interaction with the International Legal Order during the Assembly Debates,
and thus we can notice reflections of the same in various provisions as under:

o Article 51 (though unenforceable) guides the State to maintain
International peace and security.

e Article SIA gives effect to the declaration of the Universal
Declaration of Human Rights', thereby indicating the duties owed
by the individuals to the community.

e Article 253 allows the Parliament enact laws to implement
international obligations, notwithstanding the constitutional
distribution of powers.

e Article 73 indicates that the power of the Exceutive s coextensive to
the powers of the Parliament and tivs e Executive Powers are

extended to the matters of Intemnational Law and relations, which by

the virtue of Article 53, are vested in the President of India (as the

Executive powers of the union are vested in the President).’

e Associate Professor, University College of Law, MLSU, Udaipur
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alism - ; :
o Fof'mx?eldDalll)ove India is traditionally a D“?S:’. mteanmg th reby, th
As mentio ’ : W are two distinct, separgq, - 2 the
Municipal Law and the International la Parate g Self.

: ' Thus there is a difference betweep fOTmatjo
contameddl?tga; ;glsggrlasiﬁ;h;?e Domestic Legal Systerp. In India, on II; ‘:}I; a
e ]his tth power to make laws, thereforq, Legmlature"s ratiﬁcat,-O:
(I;lf agxllsilsggational treaty is a precondition bgfore ]\i[t be.cqme;s Ibmdm g on gh,

. The interaction between the Indian Municipal Jay ang g,
Islffet;;itional Legal system has been large scalg during al] these Years

ome of the instances and examples are dlgcussed as foHQws;
?O%Vlfze(r?,snstitutional Aspect: As discussed earlier, the Constnm,'On of

India reflects the internationally held valqes in' many ways, The
Fundamental Rights and the Fundamental duties evidently Ielterate the

International Human Rights perspective and values.

2. International Influence on Domestic Statutes: There have begn varioyg
instances when the International laws have influenced the Domestic Statyeg
under the Municipal Legal order in many ways. Some of them are asunder-

* Environmental Laws- The rise in the global awareness of
environmental concerns such as global warming, pollution, ef.
have led to various international conferences and conventions. Ope
such was the Stockholm Conference 1972 (First Earth Summit)’
with India as an active participant. India has codified such 1deas in
the form of legislations such as the Water (Preventionand C ontrol of
Pollution) Act’, the Air (Prevention and Control of Pollution) Act
19817, and the Environment (Protection) Act'and the Jatest Nationa]
Green Tribunal Act’.

* Trade Laws- International trade has been supported by Libera]
ideologies all over the globe and in order to institutionalize the
international trade regulations there have beep various
organizations among which the World Trade Organizatjon (1995) is
the most prominent, India is amember of the WTO among the other
153 member States. Thys 4 variety of legislations haye been enacted

to give effect to the obligations of WTQ in India, like he Special
Economic Zones Act"and the Competition Act "



Rcscdl‘Ch J()llrnal Of s h I~ anage 'S 0l.= hc“l' ¢

International
Trade Law were the basis for the Arbitration and

Conciliati 13

ion Act .

regardin I ct" which was enacted to bring uniform rules
g g settling commercial disputes in India

. Cybex.‘ Laws- The Information Technology Act" governs the cyber
laws in India and this legislation too was enacted based on the
1 UNCITR.AL Model Law on E- Commerce (1996).
A Int?rnatlonal Influence on Domestic Cases- The judgement of
various domestic cases in India has been influenced by international
] laws as well. A few examples are as under:

G . .
thramophone Co: of India v. Birendra Bahadur Pandey " : In this case
e court had discussed the doctrine of Incorporation regarding

internati - of ici '
1011?1 law as a part of the municipal law with reference to
customary international law.

° Vl.shaka v. State of Rajasthan'": The Judiciary in the instant case had
laid down the Vishaka Guidelines to check and provide for remedial
measures against sexual harassment at workplace. These guidelines
were in consonance with International conventions, especially with
the Convention on Elimination of All Forms of Discrimination
against Women (1979)".

e MC Mehta v. Union of India'*: This is another landmark judgement
in which the environmental issues Were solved using principles
based on international conventions and conferences such as the

Stockholm Conferenc e’

Conclusive Remarks

Thus if we try to describe India vis-a-vis International Law, itisa
country with formal Dualism, where the municipal and the international
legal order are distinct and separate. However, while India 1s formally
dualistic, it exhibits some monistic tendencies as well.

Monism indicates that the municipal and the international law are
interconnected and form a part of a unitary legal system"”. With the features
and aspects mentioned above, it is quite difficult to identify the attributes of
monism in India. However, over the years the Supreine Court has shifted to
monistic principles as well, especially the doctrine of incorporation.

As mentioned in the case of Gramophone Company of India Ltd. v
Birendra Bahadur Pandey . the doctrine of incarporation allows the courts
to directly enforce international law without any jegislative transformation,

unless thereisa conflict with the domestic law.
Thus it is not wrong to conclude that in India, there 18 Formal

Dualismalong with shades of Functional Monism ~ inits Legal System.



42

UGC Journal Ni

0.(0ld) 2138, Impact Factg, 4.875

’SS\ 097&4

‘”’3
References-

1.

2.
3.
4

16.
17. C

18.
19,

20. M
21,
22,

- The Special Econoy

11,
12,

13.

. The Informalion Tecl

217(11)A, Universal Declaration of Hum, Right (Dec. I "
G.A.Res. ve N 1950 '
: tuthn, th

The Indian C;)nf: ttermatiomallLaw 97(8%dn. 2017,
MalcomN. S;\?ov’ ember 2013. Domestic Implemeng
LawTe?Che[gn“n ¢]. Availablefrom:htips:/fwy, | et
msgg/li?l.temational-law/domestlc- Matiop,). lay,
es

-essay. phpvref=1
lTahv‘:: gfts)czlﬁ)lm Conference (1968).

The Water (Prevention and Control of Pollution) Act, | 974,
he !
‘ dia | |
g’?rhxliqre?}&rlezzit(iiﬂl an)d Control of Pollution) Act, 198 I, No. I
le '
li ent, 1981 (India) '
?zlilre]g:vironmem (Protection) Act. 1986,
(India)

The National Green Tn
(India)

ation of |

aWteae
mplememation-of-inte

NO' 63 AC[S of

Acts of
No. 29, Acts of Parliamenr, ]

bunal Act, 2010, No. 19, Acts of Parliam

ent, 20]0
mic Zones Act, 2005, No. 31, Acts
(India)

The Arbitration and Conciliatiop Act, | 996, N
(India)

0.26, Acts ofParh'ament. 1994
nology Act, 2000, No. 21, Acts of Par“amem, 2000
(India)

.JO]I(India)
m
I, 1980.191.

Women, Opened for g ghature Mar.
atpmp],

MC Mehtay. Union oflndia,A.
¢ Supra Note §
alcom N Shaw,l
]

Nternationg) Law9g (8thedn, 2017

See Supra note |§

pama Chandra, India and lmemarional a
Onism, § | '

Law:
1A JINTL 25(2017)
/10‘1007/340901~0]7-006

s of Discrimina!ion Againgt
LM33 uy

.Doc. A/34/180,
IR. 1987 S.C.395 (India)

 Formg] Dualigp, Functiong
\ https://link.springcr. Com/article




{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }

